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CPSC-D-15-0004, Task Order 11
Final Regulatory Flexibility Analysis for Inclined Sleepers

A. BACKGROUND INFORMATION

The Danny Keysar Child Product Safety Notification Act, section 104 of the Consumer
Product Safety Improvement Act of 2008 (CPSIA), requires the U.S. Consumer Product
Safety Commission (CPSC or the Commission) to: (1) examine and assess voluntary
safety standards for durable infant or toddler products, and (2) promulgate mandatory
consumer product safety standards that are substantially the same as the voluntary
standards or more stringent than the voluntary standards if the Commission determines
that more stringent standards would further reduce the risk of injury associated with these
products.

Section 104(f) of the CPSIA defines “durable infant or toddler products” as “durable
products intended for use, or that may be reasonably expected to be used, by children
under the age of 5 years.” While a number of sleep products were specifically mentioned
as a durable infant or toddler product in section 104(f)(2), including cribs and bassinets,
inclined sleepers were not.

Inclined sleepers are products primarily intended and marketed to provide sleeping
accommodations for children up to five months old that have at least one position with an
incline greater than 10 degrees, but less than 30 degrees.

Staff anticipates submitting a briefing package for the Commission to consider for
publication as a notice of proposed rulemaking (NPR) in September 2016 with
publication in the Federal Register to follow shortly thereafter. The public will then have
75 days to submit comments. At that point, CPSC staff will start reviewing comments
and preparing a final briefing package for the Commission.

As part of the final briefing package, the Directorate for Economic Analysis (“EC”) is
required to prepare a final regulatory flexibility analysis (“FRFA”) of the proposed final
mandatory standard. The Regulatory Flexibility Act (“RFA”) requires that proposed rules
be reviewed for their potential economic impact on small entities, including small
businesses. Section 604 of the RFA requires that CPSC staff prepare a FRFA when the
Commission promulgates a final rule, unless the head of the agency certifies that the rule
will not have a significant economic impact on a substantial number of small entities. The
FRFA must describe the impact of the rule on small entities and identify any alternatives
that may reduce the impact. Specifically, the FRFA must contain:

e asuccinct statement of the need for, and objectives of, the rule;

e asummary of the significant issues raised by the public comments in response to
the initial regulatory flexibility analysis, a summary of the assessment of the



agency of such issues, and a statement of any changes made in the proposed rule
as a result of such comments;

e adescription of and an estimate of the number of small entities to which the rule
will apply or an explanation of why no such estimate is available;

e adescription of the projected reporting, recordkeeping and other compliance
requirements of the rule, including an estimate of the classes of small entities
which will be subject to the requirement and the type of professional skills
necessary for preparation of the report or record; and

e adescription of the steps the agency has taken to minimize the significant
economic impact on small entities consistent with the stated objectives of
applicable statutes, including a statement of the factual, policy, and legal reasons
for selecting the alternative adopted in the final rule and why each one of the
other significant alternatives to the rule considered by the agency which affect the
impact on small entities was rejected.

B. OBJECTIVES

The period of performance is twelve months from the date the task is awarded. The
contractor shall conduct a conference call with CPSC staff within one week after receipt
of the proposed task order.

Subtask 1: Response to comments on the inclined sleeper NPR

The contractor shall review, summarize, and respond to all public comments on the
economic impacts of the proposed standard. Comments focused around a common theme
may be best dealt with in one comment/response.

The number of comments directed at the notice of proposed rulemaking for section 104
rules varies widely. Frequently no comments are received, while for more important
rulemakings (such as the retroactive cribs proposal) upwards of two dozen have been
received. Based on recent comment levels for 104 rulemakings, staff does not expect
more than 5 comments related to the inclined sleeper initial regulatory flexibility analysis
(“IRFA™).

Subtask 2: Market Research

The contractor shall prepare a spreadsheet and other supporting documentation for the
FRFA as part of this subtask. It shall also prepare and submit a market research
methodology memorandum.

The supporting documentation shall include the name and (where possible) website
address for each firm identified as supplying inclined sleepers to the U.S. market.
Additional information on each firm shall include: (1) the type of firm (importer,
manufacturer, and in some cases wholesaler or retailer); (2) the location of each firm
(foreign/domestic) and, where relevant, information about any parent/subsidiary



relationship(s) that may exist; (3) the size of each firm; (4) the number of inclined sleeper
models supplied to the U.S. market by each firm; and (5) an evaluation of the
significance of inclined sleepers to their product line. Criteria for determining firm type
will be provided by CPSC, with input from the contractor. Size determinations will be
made based on sales revenue and employment information from financial databases
according to SBA guidelines. It is possible that one or more items may not be available
for some firms. CPSC will assist the contractor in determining if and when to leave the
element unknown.

The contractor shall use the market research conducted as part of the IRFA as a base for
the FRFA market research and update it as needed. Only inclined sleepers that are
currently part of a suppliers’ product line should be included as part of the market
research; inclined sleepers that are no longer being manufactured/supplied will not
require modifications to meet the staff-recommended mandatory rule.

The contractor shall also evaluate the degree of conformance of each firms’ inclined
sleepers with the ASTM voluntary standard, as well as their degree of compliance with
the proposed mandatory standard, which could be the same thing if staff recommends that
the Commission adopt the voluntary standard without modifications. As noted in earlier
guidance documents, if one product model is compliant with the ASTM standard, their
other product models are assumed to be as well. However, compliance with one ASTM
standard does not necessarily indicate compliance with other ASTM standards. In the
context of the inclined sleepers’ task order, this means that if one of a firm’s inclined
sleepers complies with the ASTM standard, it can be assumed that all of the firm’s
inclined sleepers will comply, but compliance with the high chair standard does not
necessarily mean anything for compliance with the inclined sleepers’ standard. As
outlined in the aforementioned guidance document, sources of information about
compliance include: (1) whether the firm’s inclined sleepers are certified as compliant by
the Juvenile Products Manufacturers Association (JPMA); (2) whether the firm claims
compliance with the ASTM standard on their website or possibly retailer websites; (3)
the firm’s involvement in the ASTM standard development process for inclined sleepers;
and (4) possibly CPSC testing results, where available.

The contractor shall also, to the extent possible, evaluate each firm’s likely testing costs
relative to their revenue. Revenue data may be available from the same financial
databases that provide sales revenue and employment data. However, other sources may
be used as well, and in some cases, particularly with smaller firms, revenue data may be
unavailable. An estimate of the cost of testing to the voluntary standard and/or the
proposed mandatory standard would most likely be collected from entities directly
involved in the testing, such as manufacturer/importers, test laboratories, and JPMA. The
contractor will work with CPSC staff to make the appropriate determinations.

Additionally, the contractor shall collect information on inclined sleeper product
characteristics for each inclined sleeper model supplied by each firm to the U.S. market.



These characteristics include:

(1) Price — Usually, this will be the manufacturer’s recommended retail price, but
sometimes that is not readily available. In those cases, a range of prices quoted
on-line would be an acceptable alternative. This data should be collected as a
range of prices for the inclined sleepers in each firm’s product line.

(2) Type of inclined sleeper — There are a variety of different types of inclined
sleepers and inclined products that may be used for sleep that the contractor shall
capture in their market research. Based on work performed under the IRFA, these
now include: infant hammocks; play yard accessories; and stand-alone inclined
sleepers.

The market research supporting documentation shall also include an estimate of national
sales. Data that may be used to make this estimate will be provided to the contractor by
CPSC. However, additional data may be independently collected by the contractor for
this purpose as well.

Finally, the contractor shall assist CPSC in developing a summary table that breaks out
all firms based on the following categories: foreign/domestic, manufacturer/importer,
small/large, and degree of compliance (with an allowance for unknowns). This
information shall be used to verify the numbers in the FRFA, as well as answer questions
during the review process.

Subtask 3: Prepare a Final Regulatory Flexibility Analysis (“FRFA”)

The contractor shall provide a baseline analysis using information collected as part of the
first two subtasks, as well as information provided by CPSC staff, team meetings, or as
part of other inclined sleepers final briefing package memos. The contractor shall include
the baseline analysis in their FRFA. A discussion of alternatives and actions taken by
staff to minimize the impact of the regulation on small entities shall also be included. The
contractor shall provide spreadsheets for the baseline analysis that will allow CPSC to
conduct future sensitivity analyses about various assumptions.

Government Furnished Materials: Notes and information collected from internal and
external meetings about the development of an inclined sleeper standard. Other memos
prepared for the final briefing package (e.g. engineering, health sciences, human factors,
epidemiology, etc.). Public comments and information about changes that may be made
to the staff-recommended standard as a result. Financial reports as needed (and if
available).

C. DELIVERY OR PERFORMANCE

The Contractor shall appoint a lead program manager with overall responsibility for
performance under the contract. The lead program manager shall be the single point of
interface with the government for all matters concerning technical progress and problems,
performance, schedule, resources, and other work-related matters.



The following items shall be performed or delivered in accordance with the following

DELIVERY OR
ITEM QUANTITY PERFORMANCE
(1) Conference call 1 Within 1 week after
award of task order
(2) Draft comment summary |1 Within 4 weeks of
and responses receiving public
comments from CPSC
(3) Final comment summary |1 Within 2 weeks of
and responses receiving comments from
CPSC
(4) Draft market research — 1 Within 8 weeks after
spreadsheet and other receiving public
supporting documentation, comments from CPSC
and well as market
research methodology
memorandum
(5) Draft FRFA, as well as Within 2 weeks of
updated draft supporting 2 copies receiving draft FRFA
market research sections from CPSC
(6) Final FRFA, as well as Within 2 weeks after
final supporting market 2 copies receiving comments on
research the draft FRFA from
CPSC

CPSC staff will review the materials submitted by IEc within two weeks.

All supporting data used in the preparation of the reports shall be provided in either Excel
spreadsheets or Word documents. Reports shall be delivered according to the schedule
above. Reports shall be emailed to William Zamula (wzamula@cpsc.gov), preferably in
some version of Microsoft Word. Technical questions or clarifications about the
documents should be directed to William Zamula at 301-504-7709 (voice), 301-504-0109
(fax), or wzamula@cpsc.gov.
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